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ABSTRACT

The human right to food has been identified directly and indirectly in over one hundred international instruments. Principal among these are the Universal Declaration of Human Rights 1948, the International Covenant on Economic, Social and Cultural Rights 1966 and the Convention on the Rights of the Child. The 1996 World Food Summit promulgated a Plan of Action which contained seven commitments related to food security. An unresolved problem, which is addressed in this paper is the resolution of the tension between the right to adequate food with other international obligations, such as those imposed by the TRIPS Agreement. Article 27.1 of that Agreement obliges Members to permit the patentability of all technologies and to protect plant varieties. Article 8.1, in identifying the objectives of the TRIPS Agreement, declares that “Members may, in formulating or amending their laws and regulations, adopt measures necessary to protect public health and nutrition, …provided that such measures are consistent with the provisions of this Agreement. 
This paper examines the legal enforceability of international guarantees of the right to food and the reconcilability of those guarantees with the protection of plant patents and plant variety rights under the TRIPS Agreement. In the area of public health, the Council for TRIPS has indicated a reluctance to curtail the rights of patent holders of inventions relevant to anti-AIDS treatments. This paper examines whether any lessons can be learnt from the TRIPS experience in the area of patenting essential drugs for the assertion of proprietary rights in the area of essential food supplies.
