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Productivity, Public Goods and Public Policy: agricultural biotechnology Potentials

CAN TRIPS DETER INNOVATION? THE ANTICOMMONS AND PUBLIC GOODS IN PLANT BREEDING
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Intellectual property rights have expanded in coverage to include resources that were previously deemed to be part of the public domain. This shrinking of the public domain is altogether more alarming because of the increasingly strengthened scope of protection offered by intellectual property rights and the expanding geographical harmonisation of regimes of intellectual property protection through the TRIPs Agreement. Public agri-research institutions, both national and international, have expressed concern on the implication of expanding private rights on the future dynamics of agricultural research.

The paper is an attempt to investigate a possible implication of changing IPR regimes for (public) plant breeding. This is conducted by utilising recent theorising in the law-economics literature. Here, the notion of anticommons – a property rights regime where multiple agents possess effective ‘rights of exclusion’ – has been developed to identify the scenario of underutilisation of economic resources. Thus, rather paradoxically the promotion of intellectual property rights, aimed at solving the incentive problem, might actually hinder innovation.

Following a fundamental premise within evolutionary economics, viz. the dynamics of innovation and appropriation are sectorally specific and contingent on the mode of technical advance of the sector; the paper draws out idiosyncratic features of the ‘technology paradigm of plant breeding’. Plant breeding works under two primary constraints: selection only acts upon heritable characteristics and that selection does not create variability but plays with the assembled variation. However, more pertinent for the paper is the identification of the resources required by the breeder: (tacit and codified) knowledge and information, research tools (transformation mechanisms, promoters, genetic markers, varietal testing techniques, diagnostic probes) and other tangibles (genetic resources, land, laboratories). It is suggested that the mode of technical advance in plant breeding exhibit characteristics of being cumulative, networked and strongly science-based. The paper completes this analysis by briefly characterising the object of plant breeding – the seed.

The main section of the paper begins by identifying four key trends that constitute the ‘shrinking of the public domain in plant breeding’ which occur within the shadow of the TRIPs Agreement: patenting of genes and biological material, patenting of plant varieties, granting of broad scope patents, and patenting by the public sector. The paper addresses the question of anticommons property regime resulting in a tragic outcome from two specific angles: transaction costs and accumulating knowledge capabilities: Will the transaction costs and the complex negotiations required to access the resources and research tools to produce new varieties be too difficult, burdensome and time consuming? Will the public sector lose out in accumulating the knowledge capabilities to assimilate, understand and exploit novel breeding material and techniques?

The contingencies relate to the nature of plant breeding being a cumulative, science-based and networked activity. Of predominant importance is the issue of access and the potential for transaction costs to hinder and/or stall innovative activity. Recognising the quasi (and local) public good properties of knowledge and learning processes, it is suggested that uncertainties and limited access to contemporary research tools might, in a dynamic sense, lead to the lose of competencies in absorptive capacity within the public sector. These ‘results’ are discussed within the context of recent surveys on the use of proprietary biotechnology inputs in (national and international) public agricultural research centres (e.g. the surveys by the International Service for National Agricultural Research).

