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Now that the U.S. Supreme Court has confirmed that seed-grown plants are eligible subject matter for utility patents, we expect that plant breeders and plant biotechnology researchers will expand their efforts to build patent portfolios around plant innovations, and will move aggressively to enforce those patents.  At the same time, we expect that opponents of intellectual property protection for plants will press for courts and legislatures to recognize new limitations on the enforcement of patents on plants.  This debate is likely to have serious implications for future plant breeding and biotechnology research, and for the broader debate about technology-specific rules in patent systems.

As intellectual property scholars, we see the problem as one of shaping patent rights appropriately to preserve ex ante research incentives and to recognize countervailing public interests, especially interests in follow-on innovation.  We propose to address the problem here by analyzing common arguments for important substantive limitations on utility patent rights for plants, including:

(1) that seed saving practices, which are partially shielded from plant variety protection liability, should also be shielded from patent infringement liability.  Here, we expect to build on previous work examining the incentive structure underlying the U.S. Plant Variety Protection regime,
 expanding our previous work to account for data from new comparative research in Japan and elsewhere.

(2) that plant breeding research and experimentation, which is exempted from plant variety protection liability, should also be exempted from patent infringement liability.  Here, we will consider whether there is a role for informal industry norms as an alternative to formal legislative or common law mechanisms.

(3) that patents on genetically-modified plants should be deemed unenforceable in cases where patent infringement has occurred as a result of pollen drift from neighboring fields.
  

We expect to use a mixture of legal, economic, and empirical analysis in deriving conclusions about whether any or all of these limiting arguments would contribute productively to the goal of shaping the patent system adequately for plant innovation.

This research is part of an ongoing project at the University of Iowa and University of Illinois law schools, the Intellectual Property for Plant Innovation (IPPI) Project, which is supported in part by grants from the U.S.D.A., the Illinois-Missouri Biotechnology Alliance, and the University of Iowa Faculty Scholar Program. 
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