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Productivity, Public Goods and Public Policy: agricultural biotechnology Potentials

BALANCING THE PUBLIC AND PRIVATE ASPECTS OF AGRICULTURAL GENETIC RESOURCES 
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In November 2001, the International Treaty on Plant Genetic Resources for Food and Agriculture was signed in attempt to develop a legal framework for the exchange of agricultural genetic resources between countries.  This paper outlines the compromises faced in the treaty between the public good nature of germplasm exchange and the private aspects of intellectual property in agriculture.  This paper develops a theoretical framework for balancing these public and private aspects, with a view to possible outcomes for the implementation of the International Treaty. The analysis uses a stylized treatment of the public and private goods from the United States and G-77 negotiating position in the International Treaty negotiations.    

The exchange of agricultural germplasm was generally free and unencumbered, with the mutual benefits to exchanging parties considered to outweigh the costs of restricting material.   Behind the system of free exchange there was an implicit, unarticulated bargain – that the primary materials from developing countries were available in exchange for access to elite materials from developed countries.  While the actual flow of germplasm are more complex, there is an impression that this bargain has begun to fall apart with the new legal environment.  The system of free exchange seemed to slow in recent years, endangered both by the rise of CBD type national sovereignty, and reservations about sharing public goods where the TRIPS was creating private property.  


The United States position in the International treaty had two main tenets, to protect the patenting of material, and to protect free exchange of raw material, which some opponents saw as contradictory.  The commitments to a strong patent system, and to the TRIPS commitments to expanding the international use of IP protection, resulted in a strong opposition to any language that would limit the ability of private parties to patent genes that may or may not have come from the multi-lateral system.  The commitment to free exchange, and to be able to distribute material freely,  made the US reluctant to endorse the cumbersome record keeping that the treaty would creates, and the impossibility of assuming liability for material already in private hands and possible future uses.  The US position is based on a parallel provision of germplasm as a private good, and finished varieties as private goods.   


The G-77  position had two opposing points, to protect material from being restricted with IPRs and to require royalty payments if IPRS were taken out. These two points are also potentially contradictory, and are driven by problematic assumptions that germplasm will be able to create substantial revenues.   For LDCs, a contemporary position is where finished varieties are often public goods, and raw germplasm is a private good to be sold or bartered.   The necessary outcome for the G-77 from the IT will be some form of benefit-sharing to solve concerns of IPR restriction, and some form of guidelines about what level of innovation is appropriate to patent.  

